Internal Revenue Service, Treasury

debts and death taxes, and distributing
the decedent’s property to those who
are entitled to receive it. Estate trans-
mission expenses include any adminis-
tration expense that is not a manage-
ment expense. Examples of these ex-
penses could include executor commis-
sions and attorney fees (except to the
extent of commissions or fees specifi-
cally related to investment, preserva-
tion, or maintenance of the assets),
probate fees, expenses incurred in con-
struction proceedings and defending
against will contests, and appraisal
fees.

(iii) Charitable share. The charitable
share is the property or interest in
property that passed from the decedent
for which a deduction is allowable
under section 2055(a) with respect to all
or part of the property interest. The
charitable share includes, for example,
bequests to charitable organizations
and bequests to a charitable lead
unitrust or annuity trust, a charitable
remainder unitrust or annuity trust,
and a pooled income fund, described in
section 2055(e)(2). The charitable share
also includes the income produced by
the property or interest in property
during the period of administration if
the income, under the terms of the gov-
erning instrument or applicable local
law, is payable to the charitable orga-
nization or is to be added to the prin-
cipal of the property interest passing
in whole or in part to the charitable or-
ganization.

(2) Effect of transmission expenses. For
purposes of determining the charitable
deduction, the value of the charitable
share shall be reduced by the amount
of the estate transmission expenses
paid from the charitable share.

(3) Effect of management expenses at-
tributable to the charitable share. For
purposes of determining the charitable
deduction, the value of the charitable
share shall not be reduced by the
amount of the estate management ex-
penses attributable to and paid from
the charitable share. Pursuant to sec-
tion 2056(b)(9), however, the amount of
the allowable charitable deduction
shall be reduced by the amount of any
such management expenses that are de-
ducted under section 2053 on the dece-
dent’s federal estate tax return.
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(4) Effect of management expenses not
attributable to the charitable share. For
purposes of determining the charitable
deduction, the value of the charitable
share shall be reduced by the amount
of the estate management expenses
paid from the charitable share but at-
tributable to a property interest not
included in the charitable share.

(5) Example. The following example il-
lustrates the application of this para-
graph (b):

Example. The decedent, who dies in 2000,
leaves his residuary estate, after the pay-
ment of debts, expenses, and estate taxes, to
a charitable remainder unitrust that satis-
fies the requirements of section 664(d). Dur-
ing the period of administration, the estate
incurs estate transmission expenses of
$400,000. The residue of the estate (the chari-
table share) must be reduced by the $400,000
of transmission expenses and by the Federal
and State estate taxes before the present
value of the remainder interest passing to
charity can be determined in accordance
with the provisions of §1.664-4 of this chap-
ter. Because the estate taxes are payable out
of the residue, the computation of the estate
taxes and the allowable charitable deduction
are interrelated. See paragraph (a)(2) of this
section.

(6) Cross reference. See §20.2056(b)-4(d)
for additional examples applicable to
the treatment of administration ex-
penses under this paragraph (b).

(7) Effective date. The provisions of
this paragraph (b) apply to estates of
decedents dying on or after December
3, 1999.

[T.D. 6296, 23 FR 4529, June 24, 1958; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 8846,
64 FR 67764, Dec. 3, 1999; 64 FR 71022, Dec. 20,
1999]

§20.2055-4 Disallowance of charitable,
etc., deductions because of ‘‘pro-
hibited transactions’’ in the case of
decedents dying before January 1,
1970.

(a) Sections 503(e) and 681(b)(5) pro-
vides that no deduction which would
otherwise be allowable under section
2055 for the value of property trans-
ferred by the decedent during his life-
time or by will for religious, chari-
table, scientific, literary, or edu-
cational purposes (including the en-
couragement of art and the prevention
of cruelty to children or animals) is al-
lowed if (1) the transfer is made in
trust, and, for income tax purposes for
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the taxable year of the trust in which
the transfer is made, the deduction
otherwise allowable to the trust under
section 642(c) is limited by section
681(b)(1) by reason of the trust having
engaged in a prohibited transaction de-
scribed in section 681(b)(2), or (2) the
transfer is made to a corporation, com-
munity chest, fund or foundation
which, for its taxable year in which the
transfer is made, is not exempt from
income tax under section 501(a) by rea-
son of having engaged in a prohibited
transaction described in section 503(c).

(b) For purposes of section 681(b)(5)
and section 503(e), the term ‘‘transfer’
includes any gift, contribution, be-
quest, devise, legacy, or other disposi-
tion. In applying such sections for es-
tate tax purposes, a transfer, whether
made during the decedent’s lifetime or
by will, is considered as having been
made at the moment of the decedent’s
death.

(c) The income tax regulations con-
tain the rules for the determination of
the taxable year of the trust for which
the deduction under section 642(c) is
limited by section 681(b) and for the de-
termination of the taxable year of the
organization for which an exemption is
denied under section 503(a). Generally,
such taxable year is a taxable year sub-
sequent to the taxable year during
which the trust or organization has
been notified by the Commissioner of
Internal Revenue that it has engaged
in a prohibited transaction. However, if
the trust or organization during or
prior to the taxable year entered into
the prohibited transaction for the pur-
pose of diverting its corpus or income
from the charitable or other purposes
by reason of which it is entitled to a
deduction or exemption, and the trans-
action involves a substantial part of
the income or corpus, then the deduc-
tion of the trust under section 642(c)
for such taxable year is limited by sec-
tion 681(b), or exemption of the organi-
zation for such taxable year is denied
under section 503(a), whether or not the
organization has previously received
notification by the Commissioner of
Internal Revenue that it is engaged in
a prohibited transaction. In certain
cases, the limitation of section 681 or
503 may be removed or the exemption
may be reinstated for certain subse-
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quent taxable years under the rules set
forth in the income tax regulations
under sections 681 and 503. In cases in
which prior notification by the Com-
missioner of Internal Revenue is not
required in order to limit the deduction
of the trust under section 681(d) or to
deny exemption of the organization
under section 503, the deduction other-
wise allowable under section 2055 is not
disallowed in respect of transfers made
during the same taxable year of the
trust or organization in which a pro-
hibited transaction occurred or in a
prior taxable year unless the decedent
or a member of his family was a party
to the prohibited transaction. For the
purpose of the preceding sentence, the
members of the decedent’s family in-
clude only his brothers and sisters,
whether by whole or half blood, spouse,
ancestors, and lineal descendants.

(d) This section applies only in the
case of decedents dying before January
1, 1970. In the case of decedents dying
after December 31, 1969, see §20.2055-5.

[T.D. 6296, 23 FR 4529, June 24, 1958; 25 FR
14021, Dec. 31, 1960 as amended by T.D. 7318,
39 FR 25456, July 11, 1974]

§20.2055-5 Disallowance of charitable,
etc., deductions in the case of dece-
dents dying after December 31,
1969.

(a) Organizations subject to section
507(c) taxr. Section 508(d)(1) provides
that, in the case of decedents dying
after December 31, 1969, a deduction
which would otherwise be allowable
under section 2055 for the value of prop-
erty transferred by the decedent to or
for the use of an organization upon
which the tax provided by section
507(c) has been imposed shall not be al-
lowed if the transfer is made by the de-
cedent after notification is made under
section 507(a) or if the decedent is a
substantial contributor (as defined in
section 507(d)(2)) who dies on or after
the first day on which action is taken
by such organization that culminates
in the imposition of the tax under sec-
tion 507(c). This paragraph does not
apply if the entire amount of the un-
paid portion of the tax imposed by sec-
tion 507(c) is abated under section
507(g) by the Commissioner or his dele-
gate.
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